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Constitutional provisions prohibiting imprisonment for debt do not prohibit fines, penalties, or other impositions 
imposed by the courts in criminal proceedings, not because of, or for the purpose of, collecting a debt but as 
punishments for crimes committed. 


There is a distinction between imprisonment for debt and imprisonment for criminal behavior.' Lawmakers may declare 
wrongful conduct to be criminal, and impose penalties leading to imprisonment, without violating a constitutional prohibition 
against imprisonment for debt. However, the power to prescribe punishment in a criminal case may not be used to defeat the 
constitutional guaranty against imprisonment for debt,’ and the courts will not permit the purposes of such constitutional 
provision to be circumvented by mere form.* Statutes declaring the nonpayment of an obligation to be a crime must be 
examined in the light of the constitutional provision, and their validity is dependent on whether the legislative objective is 
consistent with the constitutional guaranty.° 


The prohibition on imprisonment for debt does not prohibit fines, penalties, or other measures imposed by the courts in 
criminal proceedings not because of, or for the purpose of, collecting a debt but as punishments for crime.° A person may also 
be incarcerated for failure to pay a fine,’ which is not considered a “debt.” However, before a defendant may be incarcerated 
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for failure to pay a fine, costs, or restitution, it must be shown that the defendant has willfully refused to make the payment or 
has failed to make a sufficient bona fide effort to legally acquire resources to pay’ or that the defendant has acted 
fraudulently. 


It has been held that the conditioning of probation on restitution, to be made by paying a particular award," and the 
revocation of probation for defendant’s failure to pay such an award” are not improper as imprisoning the probationer for 
debt. However, the State must present sufficient evidence that the probationer has, or has had, the ability to pay,’ and a 
probationer’s agreeing to make restitution as a condition of probation, regardless of the probationer’s ability to pay, is invalid 
under the prohibition of imprisonment for debt." It also violates the constitutional prohibition to suspend a sentence on the 
condition that defendant pay obligations unrelated to the criminal act for which the defendant has been convicted. 


Costs of prosecution do not constitute debts within the constitutional prohibition against imprisonment for debt.'° 
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n Conversion of collateral 
Defendant’s conviction of knowingly concealing, with intent to defraud, cattle mortgaged or pledged to the Farmers’ 
Home Administration went beyond failure to pay a civil debt and constituted fraudulent conversion of collateral to 
defendant’s own use, and thus, conviction was not an improper imprisonment for debt. 
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